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shall have the responsibility of pre-
senting the evidence in support of the 
action and shall have the burden of 
proving the allegations of the appeal 
by a preponderance of the evidence. 

(d) Definitions. For purposes of this 
section, the following definitions shall 
apply: 

Harmful error means error by the 
agency in the application of its proce-
dures which, in the absence or cure of 
the error, might have caused the agen-
cy to reach a conclusion different from 
the one reached. 

Preponderance of the evidence means 
that degree of relevant evidence which 
a reasonable person, considering the 
record as a whole, would accept as suf-
ficient to support a conclusion that the 
matter asserted is more likely to be 
true than not true. 

Substantial evidence means that de-
gree of relevant evidence which a rea-
sonable person, considering the record 
as a whole, might accept as adequate 
to support a conclusion, even though 
other reasonable persons might dis-
agree. This is a lower standard of proof 
than preponderance of the evidence. 

[58 FR 61992, Nov. 23, 1993, as amended at 68 
FR 69302, Dec. 12, 2003] 

§ 28.62 Decision on the record. 

(a) The parties may agree to forego a 
hearing and request that the matter be 
decided by the presiding administra-
tive judge based upon the record sub-
mitted. 

(b) If the parties agree to forego a 
hearing under this subpart, the record 
will close on the date that the adminis-
trative judge sets as the final date for 
the receipt or filing of submissions of 
the parties. Once the record closes, no 
additional evidence or argument will 
be accepted unless the party seeking to 
submit it demonstrates that the evi-
dence was not available before the 
record closed. 

(c) In matters submitted for decision 
on the record under this section, the 
parties bear the same burdens of proof 
set forth in § 28.61. 

(d) A decision obtained under this 
section is a decision on the merits of 
the case and is appealable as if the 

matter had been adjudicated in an evi-
dentiary hearing. 

[68 FR 69302, Dec. 12, 2003] 

§ 28.63 Closing the record. 
(a) When there is a hearing, the 

record shall be closed at the conclusion 
of the hearing. However, when the ad-
ministrative judge allows the parties 
to submit argument, briefs or docu-
ments previously identified for intro-
duction into evidence, the record shall 
be left open for such time as the ad-
ministrative judge grants for that pur-
pose. 

(b) Once the record is closed, no addi-
tional evidence or argument shall be 
accepted into the record except upon a 
showing that new and material evi-
dence has become available which was 
not available despite due diligence 
prior to the closing of the record. How-
ever, the administrative judge shall 
make part of the record any motions 
for attorney fees, any supporting docu-
mentation, and determinations there-
on, and any approved correction to the 
transcript. 

[58 FR 61992, Nov. 23, 1993. Redesignated at 68 
FR 69302, Dec. 12, 2003] 

EVIDENCE 

§ 28.65 Service of documents. 
Any document submitted with regard 

to any pleading, motion, or brief shall 
be served upon all parties to the pro-
ceeding. 

§ 28.66 Admissibility. 
Evidence or testimony may be ex-

cluded from consideration by the ad-
ministrative judge if it is irrelevant, 
immaterial, unduly repetitious or pro-
tected by privilege. The administrative 
judge is not bound by formal evi-
dentiary rules but may rely on the 
Federal Rules of Evidence for guidance. 

[68 FR 69302, Dec. 12, 2003] 

§ 28.67 Production of statements. 
After an individual has given evi-

dence in a proceeding, any party may 
request a copy of any prior signed 
statement made by that individual 
which is relevant to the evidence given. 
If the party refuses to furnish the 
statement, the administrative judge 
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